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PDR Check List 



Golden Rule for Courts of Last Resort

“We rarely grant review where the thrust of 
the claim is that a lower court simply erred in 
applying a settled rule of law to the facts of a 
particular case.”  Salazar v. Houston, 581 U.S. 
__, No. 15-515 (2017) (Alito, J., concurring in 
denial of cert.). 



“It’s the Jurisprudence, Stupid!”

J. Gary Hart

(with apologies to James Carville)



TEX. R. APP. P. 66.3: 
Your Guide to Selecting an Issue

1. Conflict Among COAs
2. Important Question of State or Federal Law
3. Conflict with State or Federal Law
4. COA Declared Unconstitutional or Misconstrued 
5. Internal COA Disagreement 
6. Far Departure or Sanctioned Departure from Principles



Scope of Review

Review decisions of the COA
Challenge the COA opinion or Degrate, 241  S.W.2d 755 
(Tex. Crim. App. 2006)
Only Issues Ruled Upon

Beyond Scope
Abatement Orders
Motion to Recuse 



Error 
Preservation 

&
Categorizing 

Claims

Ask if the claim is preserved

Anticipate and preemptively refute

Ask whether it is the type of error            
that requires preservation

Presenter
Presentation Notes







1."Is there a common-law 'fundamental error' exception to 
preservation that exists outside of the framework of Marin v. 
State, 851 S.W.2d 275 (Tex. Crim. App. 1993)?”

2. "Is a complaint about a judge's comment on the evidence 
forfeited if not raised at trial?" 

PROENZA, PD-1100-15

Presenter
Presentation Notes
Proenza tried to establish through a doctor at the child's clinic that he could not have taken the child there because he is not a parent. The trial court questioned the doctor on this point and expressed skepticism at how strictly such policy was enforced. Neither party objected. 

On appeal, Proenza complained for the first time that the trial court violated Tex. Code Crim. Proc. art. 38.05 by commenting on the evidence. The court of appeals interpreted this as a claim of fundamental error under Blue v. State, 41 S.W.3d 129 (Tex. Crim. App. 2000) (plurality), concluded that it was, and found the error harmful.

Among other things, the State argues that Proenza forfeited his claim.  Blue has no precedential value and the Court of Criminal Appeals has subsequently held that questions of fundamental error are now considered within the three-tiered preservation framework of Marin v. State, 851 S.W.2d 275 (Tex. Crim. App. 1993).  A complaint about a judge's comment on the evidence should be forfeitable under Marin.





1. "Is the 'right' not to be subjected to improper jury 
argument forfeitable?" 

2. "Is there a word so inflammatory that its mere 
mention in closing arguments incurably taints the 
entire trial?"

Hernandez, PD-1389-16

Presenter
Presentation Notes
Hernandez was convicted of murdering a black man who was sleeping with his wife.  The evidence showed that Hernandez used "racial slurs" and "cuss words" towards the victim that led to the struggle in which the victim was fatally stabbed.  Self-defense and provocation were hotly contested issues.  Defense counsel closed his argument by saying it was the victim’s actions, not Hernandez's, that led to the victim’s death.  In rebuttal, the State argued that Hernandez provoked the confrontation by calling the victim and his family "niggas." After some discussion, the trial court sustained defense counsel's objection to facts not in evidence and instructed the jury to disregard the comment.  No further relief was requested.

On appeal, Hernandez argued that preservation is unnecessary when the improper argument could not be cured.  The court of appeals agreed.  It held that it makes no sense to require preservation when the injury alleged is "fundamental." It concluded that the trial court's instruction to disregard was ambiguous and perfunctory and so was ineffective given "the context of the political atmosphere at the time of trial," which included publicized officer-involved shootings and the Black Lives Matter movement.

The State makes three arguments.  First, the court of appeals knowingly disregarded binding precedent on the preservation of improper jury argument.  Second, to whatever extent the court of appeals relied on the fundamental error doctrine, it is a disfavored model that conflicts with Marin v. State, 851 S.W.2d 275 (Tex. Crim. App. 1993), and is currently under reconsideration in the Court of Criminal Appeals. Third, the idea that a single offensive word can irrevocably taint a jury ignores both the subject matter juries are often called upon to consider and the presumption they are responsive to instructions to disregard. 



Leax, PD-0517-16

"Whether Section 33.021 of the 
Texas Penal Code is a content-
based restriction."

Construing the Constitution 

Presenter
Presentation Notes
Leax was charged with online solicitation of a minor. His motion to quash the indictment alleged that section 33.021 is unconstitutionally overbroad and vague. The trial court denied his motion, and Leax pleaded guilty subject to appeal.

The court of appeals affirmed. Because it determined that the statute is conduct-based rather than content-based, it applied the normal presumption of constitutionality and held that Leax had not demonstrated that it was overbroad or vague.

Leax argues that the statute is content-based because it criminalizes only communications that express a particular view on a particular subject. Had the court of appeals correctly categorized it, it would have began its analysis with a presumption of unconstitutionality that required the State to satisfy the more rigorous "strict scrutiny" test.




1. "Did the Court of Appeals properly conclude that there 
was no rational basis for the appellant receiving disparate 
treatment?" 

2. "Should Appellant's equal protection claim be 
reviewed under strict scrutiny?“

3. "Was it error for the Court of Appeals to affirm 
Appellant's sexual assault convictions as second-degree 
felonies and remand those charges to the trial court for a 
new trial on punishment, rather than order the 
prosecution of Appellant dismissed or remand the 
charges to the trial court to enter an order dismissing the 
prosecution?"

Estes, PD-0429-16

State’s 
& 
Appellant’s PDRs

Presenter
Presentation Notes
Estes was convicted of sexually assaulting his son's 15 year-old girlfriend. The offense was a first degree felony because, by virtue of Estes being married, the victim "was a person whom the actor was prohibited from marrying or purporting to marry or with whom the actor was prohibited from living under the appearance of being married." Tex. Penal Code § 22.011(f).
The court of appeals held that section 22.11(f) denied Beck equal protection of the law because it punished him more severely than if he had not been married and the State had no rational basis for the unequal treatment. It held that the State has not demonstrated an interest in protecting the institution of marriage in light of its repeal of statutes criminalizing adultery years ago. It also held that Beck could not be punished more harshly for using his status as a married man to gain the trust of the victim or her parents because there is no evidence that he did so in this case. Finally, the court rejected the State's reading of the statute to encompass a marriage prohibited because the victim was too young. It found nothing in the statute to indicate that such an expansive application was intended. Because only the element that increased the level of offense to a first degree felony was unconstitutional, the court reformed the judgment to reflect a conviction for a second degree felony sexual assault and remanded for a new punishment hearing.

The State's petition contends that the provision's disparate treatment of a defendant's marital status is rational due to the importance of marriage in our society. It argues that sexual assault of a minor child by a married defendant harms both the defendant's marriage and the victim's trust in the institution of marriage. The State reiterates its claim that the legislature may properly enhance punishment for those who would use the "cloak of marriage" to gain the trust of their victims. It also claims that instead of viewing the first degree felony provision as an enhancement based on being married, it should be viewed as a decreased second degree punishment for not being married. Alternatively, the State argues that the application of section 22.11(f) should not be viewed as punishing his marital statutes but rather punishing his victimization of a child who he was forbidden from marrying due to her age, since marriage to a child under 16 is void without parental consent. The State submits that if the Legislature had intended that the provision be limited to bigamy, it would have explicitly said so.

Estes' petition contends that the court of appeals erred by applying the rational basis test to the statute instead of requiring strict scrutiny. He argues that when a statutory classification disadvantages the exercise of a fundamental right, the State must show a compelling interest for the disparate treatment. Here, the freedom to marry is the fundamental right at issue. He also claims that the correct remedy in this case is not to reform the judgment and remand for a new punishment hearing but to set aside the conviction. He argues that there is no case law supporting the court of appeals' decision to remand for a new punishment hearing because this case does not involve sufficiency of the evidence or an illegal sentence.



1. “The Thirteenth Court of Appeals erred in concluding that the image of a toddler with her genitals 
exposed, without any discernable reason for the exposure other than to arouse or offend the viewer, 
did not amount to a ‘lewd exhibition of the genitals’ for purposes of the offense of Possession of Child 
Pornography.”

2. “Does Rosie’s toddler status in 1976 when Robert Mapplethorpe photographed her revealing her 
genitals control the ‘child younger than 18. . . when the image was made’ element of possession of 
child pornography when, long after Rosie reached adulthood, Appellant took a ‘cropped’ photo of the 
original depicting only her genitalia?”

Bolles, PD-0791-16

Construing a Statute
Captivating with Public Appeal

Presenter
Presentation Notes
Using his smart phone, Bolles took a photo of a computer screen image of Robert Mapplethorpe's 1976 photograph, "Rosie," which depicts a toddler siting on a bench, looking at the camera, and wearing a dress but no underwear so that her genitals are exposed. Bolles then cropped the image of that photo to remove everything but a closeup of the child's genitals and a small portion of her dress.
Child pornography is material that visually depicts a child under 18 at the time the image was made engaging in sexual conduct, which includes "lewd exhibition of the genitals." 

The court of appeals held that neither the original photo nor the cropped version constituted child pornography. First, it held the full version of the photo did not depict a lewd exhibition of the genitals. It declined to hold that all images of a nude child are lewd absent a reason for the nudity. Instead, it examined six factors from United States v. Dost, 636 F.Supp. 828, 832 (S.D. Cal. 1986), which ask whether: 1) the photo's focal point is on the child's genitalia; 2) the setting or the child's pose is sexually suggestive; 3) the child is depicted in an unnatural pose or inappropriate attire, considering the child's age; 4) the child is fully or partially clothed, or nude; 5) the photo suggests sexual coyness or a willingness to engage in sexual activity; and 6) the photo is intended or designed to elicit a sexual response in the viewer. Here, it held the genitals were not the focus of the photo because they were not in the center of the frame. The setting was an outdoor bench and the pose, although it revealed her genitals, was not inherently sexual. It also found that her expression did not suggest a willingness to engage in sexual activity. It concluded that nudity alone did not amount to lewdness.

The court also held that the cropped image did not violate the statute because, although the full image was made by Mapplethorpe in 1976, when its subject was a child, the cropped image was made by Appellant in 2014, when the subject was no longer a child. Therefore, the image did not depict a person under 18 at the time it was made.

The State submits that the younger the child is, the easier it should be to prove that the depiction is lewd. It also argues that a photo of a nude child should be deemed lewd unless it depicts a situation where nudity is an ordinary and incidental part of the activity, such as a bath or if the photo depicts something "cute or quaint." Applying the Dost factors, it argues that although the genitals are not in the center of the frame, they are obviously the focus because the are the most attention-grabbing feature of the photo. It acknowledges that the setting is not suggestive, but neither is it innocent, because there is no reason for the child to be exposed. And although children are not prone to sit in conventional positions, the child's pose appears to be coached because she is looking at the photographer, "who is presumably telling her what to do." The State argues that the child's being only partially exposed places the image in a different category than classical art and suggests that it is intended to excite or offend the viewer.

With respect to the cropped version of the photograph, the State contends it was made in 1976 because it captures the image of a child, regardless of alterations made to it after the child became an adult. Interpreting the statute any other way leads to absurd results the legislature could not have intended because it would exempt images of children made years ago that have been repeatedly saved, copied, and shared through email or over the internet. The State submits that even if the "image" of the child made in 1976 was not lewd, the "visual material" Bolles made from it was lewd, and the statute criminalizes visual material that is lewd.





What constitutes a deadly weapon?

Prichard, No. PD-0712-16

"Is a 'deadly weapon' finding appropriate when the only thing injured 
or killed is a pit bull rather than a human being?"

“A deadly weapon is anything that in the manner of its actual or intended use is 
capable of causing death or serious bodily injury.”  TEX. PENAL CODE § 1.07(a)(17)(B). 

Presenter
Presentation Notes
Prichard beat his dog with a shovel until she was unconscious and then drowned her in a swimming pool. The jury found him guilty of cruelty to a non-livestock animal and also found that he used the shovel and water, either alone or together, as deadly weapons.   The COA observed that in vehicle cases, the issue is not who or what was endangered, but whether there was any danger.  Because the weapons caused death, they were necessarily capable of causing death, so the evidence was sufficient to support the finding.

Prichard contends that construing deadly weapon to include an object capable of causing death to an animal leads to an absurd result that the legislature could not have intended or contemplated. For example, he points out that under this interpretation, a deadly weapon finding could be made if an intoxicated driver kills a dog, rat, snake, or tree.  He argues that other cases addressing deadly weapons seem to assume that death or serious bodily injury applies to people. He also challenges the court of appeals' suggestion that commission of an offense by omission precludes a deadly weapon finding. He points out that a deadly weapon finding has been upheld in an injury to a child by omission case when chains were used to prevent a child from eating.



1. "Did the Second Court of Appeals err in misapplying the Jackson v. Virginia legal 
sufficiency standard by holding evidence the Appellant was intoxicated, caused a 
wreck with a stationary occupied vehicle, and disregarded a red light was legally 
insufficient to support a finding the Appellant's vehicle was a deadly weapon?"

2. "Did the Second Court of Appeals err in holding that the infliction of minor injuries or 
‘bodily injury’ by the Appellant's vehicle rendered any actual danger of causing death 
or serious bodily injury purely hypothetical and thus insufficient to support a deadly 
weapon finding?"

3. "Does a deadly weapon finding in a felony driving while intoxicated conviction require 
a mens rea of reckless conduct?"

Moore, PD-1056-16

Presenter
Presentation Notes
Moore rear-ended a BMW stopped at a red light. The car's air-bags did not deploy but it was totaled. Even though the BMW's driver had her foot on the brake pedal, the impact caused her to hit the vehicle stopped ahead. The BMW driver and her daughter were taken to the hospital and treated for minor injuries. Moore pled guilty to felony DWI, and the trial court entered a deadly weapon finding.

The court of appeals deleted the finding, holding that the BMW's occupants, having sustained only minor injuries, were never in any real danger of death or serious bodily injury. Further, there was no evidence that Moore had a reckless mental state.

The State argues that the court of appeals erred in concluding that each individual piece of evidence demonstrating dangerous and reckless driving was insufficient. It disregarded Moore's BAC, citing a lack evidence of how a person with a .27 BAC would drive. Intoxication, along with other facts, supports the finding. Moore disobeyed a traffic signal and caused a collision that had such force to result in a secondary collision. The actuality of minor injuries does not negate the "capable of cause death or serious bodily injury" element. The State further contends that a deadly weapon finding does not require a reckless mental state; if it does, the facts show Moore acted recklessly.



Lerma, No. PD-1229-16

"When the cocaine was seized after Appellant attempted to flee a 
reasonably timed traffic-stop-detention, does an alleged unlawful pre-
arrest frisk and prolonged detention render the cocaine inadmissible?"

Presenter
Presentation Notes
Lerma was the front-seat passenger in a car stopped for a traffic violation. A woman with an unrestrained baby on her lap was seated in the back. While the officer talked to the driver, Lerma acted nervous; the officer ordered Lerma out of the car and patted him down. The officer returned to his patrol car to verify Lerma's identity and check for warrants. He discovered that Lerma provided a false identification. The officer asked Lerma when he last smoked marijuana because Lerma smelled of it. Lerma stated he recently smoked, and still possessed, some synthetic marijuana. When the officer removed it from Lerma's pocket, Lerma took off running. Lerma was arrested, and the officer seized more synthetic marijuana and cocaine. Lerma was charged with possession of cocaine. The trial court denied Lerma's motion to suppress the cocaine. The court of appeals reversed, holding, "Because the initial pat-down of Lerma was not supported by reasonable suspicion, there was no basis to have continued the traffic stop beyond the point where [the officer] had concluded his 'investigation of the conduct that initiated the stop.'“

The State contends that the officer’s investigation into the reason for the stop is one among many tasks to be performed during a routine traffic stop.  Under Rodriguez, beyond deciding whether to issue a citation, other inquiries incident to a stop include: checking registration, proof of insurance, verifying a driver’s identification and license status, and determining whether there are outstanding warrants. A traffic stop is not complete until the “tasks tied to the traffic infraction have been—or reasonably should have been—completed.”  Id.  Additionally, the court of appeals incorrectly held that the stop was unlawfully prolonged.  The officer had not completed the routine tasks incident to a traffic stop. Though he may have completed investigating the traffic offense, he was entitled to address and remedy the offense involving the unrestrained baby before allowing the driver to leave. It was during this time that the officer began interacting with Lerma.   Indeed, after Lerma was secured following his arrest, the officer resumed his duties and was able to get a car seat for the baby.





Oral Argument: to request or not request?

Presenter
Presentation Notes






First Amendment

Separation of Powers

What’s Trendy?



FIRST AMENDMENT

Ex parte Ingram, PD-0578-16
Online Solicitation Statute, Subsections 

(c), (d).

Ex parte Beck, PD-1618-16
 Improper Student-Teacher Relationship

Wagner, PD-0659-15
 Meaning of “harassing manner” in the 

protective order statute; scrutiny 
standard

SEPARATION OF POWERS

Vandyke, PD-0283-16
 Failure to Complete Sex Offender 

Treatment as a Basis for Prosecution 
Eliminated

Salinas, PD-0170-16 (reh’g)
Court Costs - Comprehensive Rehab



Search and Seizure
Is standing an issue?

Is a remand for additional findings needed?

If you are the prevailing party, are there additional legal theories not 
argued that would support the trial court’s ruling?

Was there actually a violation, or a mistake of law (Heien v. N.C., 135 S. 
Ct. 530 (2014))? 

Is the evidence subject to suppression under federal law and TEX. CODE
CRIM. PROC. art. 38.23?



Rodriguez, PD-1391-15 

1. "Should a court  . . . consider . . . the totality of the circumstances, including (a) who initially searched a dorm 
room, (b) whether law enforcement had to conduct any additional search beyond a search conducted by university 
officials, and (c) whether a student consented to university officials searching her room, when determining 
whether the Fourth Amendment was implicated by law enforcement's actions in entering a dorm room?" 

2. "Should a university's duty to provide a safe environment . . . and the minimal intrusion by law enforcement be 
balanced against a college student's Fourth Amendment rights when determining the reasonableness of a dorm 
room search?" 

3. "The Court of Appeals erred in categorically ruling that the plain view doctrine did not apply because university 
administrators cannot have actual control or apparent authority to consent . . . .” 

Presenter
Presentation Notes
Rodriguez was a student who lived in the dorm. As a condition of this, she consented to searches by University officials. Dorm resident assistants searched her room and discovered a baggie of marijuana. The Resident Director conducted a second search, during which she discovered pills and a marijuana pipe. The Resident Director left the items on the floor in the middle of the room and then contacted the University's Public Safety Department.  The officer entered the room and saw the items on the floor.  He then contacted the Police Department. After the officer Mirandized Rodriguez, she admitted the items were hers.

The trial court granted Rodriguez's motion to suppress, concluding that Rodriguez's consent given in the housing agreement did not waive her rights against unreasonable searches and seizures.  The University officer, the trial court continued, who was subject to the limitations of the Fourth Amendment, searched in the absence of a warrant, consent, or exigent circumstances.
 
The COA affirmed, holding that the entry constituted a search.  It also concluded that Rodriguez did not lose any expectation privacy because she was not aware that administrators had searched her room and discovered the items.   The court opined that the administrators did not have the authority to consent for the police department to enter simply because they were authorized to search.

The State argues that the court of appeals failed to determine the effect of the housing agreement in evaluating Rodriguez's expectation of privacy.  It also asserts that the court failed to consider other determinative facts, like: Rodriguez had prior notice of the search, the Resident Director escorted the officer to the room, possession of drugs and drug paraphernalia were prohibited, and the officer was not present when the contraband was placed on the floor.  The State further urges the court to resolve the tension between the expectation that universities issue regulations and discipline students and the well-established legal rule that students do not shed their constitutional rights at the schoolhouse gate.



"The Thirteenth Court of Appeals erred in its application of 
Arizona v. Gant, in that it did not apply the totality of the 
circumstances when determining the validity of the search 
incident to arrest." 

Sanchez, PD-1037-16

Presenter
Presentation Notes
Police went to investigate Sanchez while he sat in his car. Sanchez stepped out to identify himself and later admitted he had outstanding arrest warrants for traffic violations. He was placed under arrest and handcuffed. A Terry-frisk revealed two baggies of cocaine. The officer then searched his vehicle without a warrant or consent while the other officer guarded Sanchez. More cocaine was discovered in the car. Sanchez moved to suppress the cocaine. The trial court granted it, finding that the officer's search incident to arrest justification was not credible.

The State appealed. It claimed that Sanchez was under arrest for possession before the vehicle search because the cocaine had been seized from his pocket. Therefore, the officer had probable cause to believe there was more in the vehicle. The court of appeals framed the inquiry as follows: was there cause to believe there would be evidence of the offense for which Sanchez was arrested? It affirmed the suppression ruling, noting that there is no authority authorizing a vehicle search "where a search incident to arrest disclosed evidence of a new offense and that offense was retroactively deemed the reason for the arrest . . . ." It concluded that Sanchez was arrested for the warrants, not the cocaine in his pocket.

The State contends that the court of appeals' reasoning has severe and illogical consequences. The application of the search-incident-to-arrest exception should be based on the status of the suspect when the evidence of a crime is discovered. So if a person was under arrest for a traffic ticket when drugs were discovered, a vehicle search would be unlawful. But if drugs are found based on a detention from a stop, followed by the discovery of drugs, a vehicle search would be lawful. Further, the court of appeals' requirement that the reason an officer gives for the arrest controls conflicts with case law requiring an objective inquiry.





Velasquez, No. PD-0028-16

"Did the State of Texas properly preserve error for lack of notice of a pre-trial 
hearing pursuant to TEX. CODE CRIM. PROC. Art 28.01 when in truth they objected 
merely to the evidentiary character of a pre-trial hearing on a Motion to 
Suppress?" 

"Did the court of appeals err in concluding that TEX. CODE CRIM. PROC. Art 28.01 
requires the Trial Court to provide additional notice to the State of the potential 
for a pre-trial hearing on a properly filed and served Motion to Suppress beyond 
an order to appear ready for trial on a certain date?" 

Presenter
Presentation Notes
Velasquez filed a motion to suppress evidence and requested a hearing prior to her trial for possession of marijuana. The State was served, but the trial court never ruled on the motion or request. After announcements on the day of trial, the trial court said that it would then take up the motion. The State objected to the lack of notice and refused to participate. The trial court granted Velasquez's motion to suppress.

The court of appeals reversed. After deciding that the State's objections were sufficient to raise the issue, the court examined article 28.01. Section 1 says that the trial court "may set any criminal case for a pre-trial hearing before it is set for trial upon its merits, and direct the defendant and his attorney, if any of record, and the State's attorney, to appear before the court at the time and place stated in the court's order for a conference and hearing." The court of appeals held that a hearing cannot occur until the State is directed to appear at a time and place stated in an order. One justice dissented. She agreed that art. 28.01 requires notice but would hold that receipt of the motion plus a firm trial date should have been sufficient given the trial court's discretion to hold a hearing.

Velasquez first argues that the State did not preserve a notice complaint. Instead, "the State was merely objecting to notice of the specific evidentiary nature of the motion to suppress" and the manner in which the trial court was proceeding. On the merits, she argues that a pre-trial hearing under 28.01 is a "discretionary, informal procedure" that grants the trial court wide latitude. Moreover, when a party announces it is ready, it should be ready for all matters before the court, including pending motions to suppress.




Ramirez-Tamayo, PD-1300-16

"The court of appeals ignored the law governing the review of suppression 
rulings by, inter alia, considering the circumstances in isolation, focusing on 
their innocent nature, and generally failing to defer to the fact-finder." 

"Under what circumstances is a reviewing court permitted to ignore a 
credible officer's inferences and deductions based on his training and 
experience?" 

Presenter
Presentation Notes
Ramirez-Tamayo was stopped for speeding. The detaining officer decided to briefly extend the detention to permit a canine officer to run a dog around the vehicle. This prolonged detention was based on the following: Ramirez-Tamayo was driving a newer rental car, was headed from Las Vegas to Miami, did not attempt to roll down the window for the officer, had an overwhelming odor of cologne and cigarettes on him, and was nervous and excited even after being told he would be released with a warning. The officer explained why these facts made him suspect drug trafficking. For example, the failure to attempt to roll down the window was suspicious because newer rental cars tend to have operating windows and he has seen cases in which drugs stored in the door shell interfere with the window regulator. In this case, vacuum-sealed bags of marijuana were found in the door shells of the vehicle. The trial court denied Ramirez-Tamayo's motion to suppress.

The court of appeals reversed. Although the trial court presumably found the officer to be credible, the court of appeals refused to give his testimony any weight because he "fail[ed] to establish the reliability of his opinions regarding the significance of the facts before us." Relying on the law regarding expert witnesses, it held that the State failed to demonstrate the officer has knowledge, skill, experience, training, or education that would substantiate his suspicion or prove that he had anything other than "a hunch." In its view, none of the circumstances raised reasonable suspicion without statistics or comprehensive testimony to validate them.

The State argues that the threshold admissibility determination for expert opinions at trial does not apply in a pretrial suppression hearing. If seemingly innocent facts can gain significance based on an officer's training and experience, and training and experience are facts, the trial court's decision to believe the officer's view of individual circumstances should be shown the same "almost total" deference given to its other factual determinations. Viewing the circumstances collectively, there was reasonable suspicion to briefly extend the detention.  No issue as to credibility, just whether the officer’s assertions must be deferred to assuming they are credible. 




Sufficiency 

1. Divide and conquer

2. On the edge

3. Requires construing an element

4. Unjustifiably flawed 

5. Involves reformation as a remedy



1. "In reviewing sufficiency of the evidence, did the court of appeals err by:
∙ failing to consider any reasonable inferences that could be drawn from the evidence,
∙ separating evidence about the crime scene from evidence about the relationship between 
Appellant and the victim as a whole,
∙ speculating on evidence that was not offered by the State, and
∙ speculating on a hypothesis that was inconsistent with the defendant's guilt, during its 
review of the sufficiency of the evidence to support a capital allegation that Appellant 
committed murder while in the course of kidnapping or attempting to kidnap the victim?"

2. "In considering the 'grey area' of criminal attempt law between acts that are simply mere 
preparation to commit an offense and acts that tend to effect the commission of an offense, may a 
reviewing court reject a jury's verdict . . . simply because the reviewing court would have drawn the 
'imaginary line' in a different location than the jury?"

Bush, PD-1012-16

Divide and Conquer & On the Edge

Presenter
Presentation Notes
Bush was convicted of the capital murder of the victim in the course of committing or attempting to commit kidnapping.  The two had been romantically involved for before the victim cut off communication with him.  Bush's calls and texts went unanswered, but he started an online relationship with the victim on Facebook under the name of a person they had gone to school with.  Phone records show that Bush and the victim spoke the evening she disappeared, both were at the parking lot in which her car was found, and both were later at the site where her body was found naked in a shallow grave.  Records also show Bush was near the site the next morning.  Two months prior, Bush researched drugs that would knock a person out.  After the victim’s death, Bush admitted to seeing her that evening at the parking lot, claimed to have had sex with her that night, and had a shovel and refrigerant in his truck.  Refrigerant can cause an individual to die by asphyxiation.

The court of appeals reversed, reformed the judgment to murder, and remanded for a new punishment hearing. Because the victim’s time of death was not established, it concluded that there was no evidence showing that she was moved or confined without consent while alive. The court also rejected the State's alternative argument that attempted kidnapping was proven beyond a reasonable doubt; even if numerous acts show an intent to kidnap her, they did not go beyond "mere preparation."

In two points, that State argues that the court of appeals' analysis for both completed and attempted kidnapping was flawed because it did not view the evidence in the light most favorable to the verdict.  For example, the court did not address the fair inferences that could be drawn from Bush's unsolicited use of "abduction" to discuss the victim’s disappearance, a voicemail he left two days prior warning her about people trying to drug her drink, and his inquiries into obtaining a gun from family and the purchase of suitable ammunition the day of the offense despite the victim having suffered no gunshot wounds. The State argues that the court's failure either caused or was compounded by the court's willingness to entertain the alternate theory that the victim met Bush as the parking lot and left with him willingly.  The court also viewed details regarding their past relationship and the complexity of Bush's scheming in isolation instead of determining whether the evidence, viewed collectively, proved the offense.  With regard to attempt, the State argues that it is the jury's prerogative to determine whether acts that do not embrace the penultimate act of the intended offense are more than mere preparation.

Stacey:  Notice the difference in the text. 




Crafting the Ground 
For Review



Drafting Principles
1. Know your audience.

2. Avoid repetition.  

3. Include only the pertinent facts and limit the legal background.

4. Limit string citations; one is enough.  

5. Address the unfavorable. 

6. Use a neutral style and tone; avoid over emphasis and be respectful.

7. Edit and proofread; your purpose may be unclear, get a fresh set of eyes.  



1.  In reviewing legal sufficiency of the evidence to establish capital murder, where the 
underlying felony rendering the murder a capital offense was kidnapping, did the court of 
appeals engage in an improper divide-and-conquer analysis to conclude that there was no 
evidence of kidnapping or attempted kidnapping?

2.  In reviewing legal sufficiency of the evidence to establish murder in the course of 
kidnapping or attempted kidnapping, did the court of appeals improperly focus upon what 
was not in evidence rather than focusing on reasonable inferences that a jury could draw 
from the totality of what was in evidence?

3.  Did the court of appeals err to hold that the evidence showed that Appellant’s conduct 
constituted no more than mere preparation to commit kidnapping and was therefore 
insufficient to support a reasonable jury inference that he at least attempted to kidnap his 
victim?

Presenter
Presentation Notes
Gary’s

Here’s a redrafted version that minimizes length while still providing the substantive information that will capture the CCA’s attention.  

First revised version. 



•In reviewing legal sufficiency of the evidence to establish for capital murder, where the underlying 
felony rendering the murder a capital offense was kidnapping, did the did the lower court of appeals 
engage in use an improper divide-and-conquer analysis to conclude that in concluding there was no 
evidence of supporting the underlying kidnapping or attempted kidnapping offenses?

•In reviewing legal sufficiency of the evidence to establish murder in the course underlying offenses
of kidnapping or attempted kidnapping for capital murder, did the lower court of appeals improperly 
focus upon what was not in evidence rather than focusing on deferring to the reasonable inferences 
that a drawn by the jury could draw from the totality of based on what was in evidence?

•Did the court of appeals err to hold that the evidence showed lower court’s finding that Appellant’s 
conduct constituted no more than only mere preparation to commit kidnapping and was therefore 
insufficient to support a reasonable jury inference usurp the jury’s rational finding that he at least 
attempted to kidnap his the victim?



1. In reviewing sufficiency for capital murder, did the lower court use an improper 
divide-and-conquer analysis in concluding there was no evidence supporting the 
underlying kidnapping or attempted kidnapping offenses?

2.  In reviewing sufficiency of the underlying offenses of kidnapping or attempted 
kidnapping for capital murder, did the lower court improperly focus upon what was 
not in evidence rather deferring to the reasonable inferences drawn by the jury 
based on what was in evidence?

3. Did the lower court’s finding that Appellant’s conduct constituted only mere 
preparation usurp the jury’s rational finding that he at least attempted to kidnap the 
victim? 



Unjustifiably Flawed

Ritz, PD-1661-15

1. "The court of appeals erred in finding that the evidence was 
sufficient to prove that petitioner 'trafficked' the alleged victim as 
intended by the statute." 

2. "The court of appeals erred in finding that the application of the 
plain language of V.T.C.A. Penal Code, Sec. 20A.01(4) did not lead to an 
absurd consequence that the legislature could not have intended."

Presenter
Presentation Notes
Ritz had a sexual relationship with a 14 year-old. Ritz would pick the victim up near her parent's house, drive to his house less than 10 miles away to have sex, and return her to her house afterwards. Under section 20A of the Penal Code, a person engages in the offense of trafficking when he "traffics" a child and causes the child to engage in or become the victim of several listed offenses, including sexual assault. "Traffic" means "transport, entice, recruit, harbor, provide or otherwise obtain another person...“

The court of appeals held the evidence was sufficient to prove that Ritz trafficked the victim.  Although it is possible that the legislature did not foresee this particular application of the statute, it is also possible that it believed transporting a child away from the safety of her home to the seclusion of the defendant's home to sexually assault her warrants an enhanced punishment.

Ritz argues that the legislative history of the statute – the bill sponsor's statement of intent referring to the "modern day slave trade" – shows the legislature did not envision that the statute would apply to this type of case. He argues the plain language leads to absurd results because it allows a sexual predator's punishment to be automatically enhanced to a first degree felony if he moves a child any distance – even from one room to another or from the bed to the floor – during the commission of the offense.



1. "Does Penal Code section 16.02 prohibit intercepting and disclosing the 
contents of an oral communication even when the speaker has no 
expectation that his words will not be repeated by those present?" 

2. "Does a basketball coach have a justifiable expectation that his pep talk in 
a girls' locker room will not be secretly recorded by a former player?" 

Long, PD-0984-15

Construing an Element

Presenter
Presentation Notes
Long's daughter quit her high school basketball team after the first game because of the coach's alleged harshness. Intending to expose her former coach, Long's daughter entered the team's locker room at an away game and hid her iPhone to record the coach's halftime and post-game speeches. Long provided the school board with the recordings, which were ultimately turned over to police. Long was convicted of violating Tex. Penal Code § 16.02 by unlawfully intercepting or disclosing oral communications.

The court of appeals reversed. It held that what the coach said was not an "oral communication," which is defined as one "uttered by a person exhibiting an expectation that the communication is not subject to interception under circumstances justifying that expectation." Applying the subjective/objective test used for Fourth Amendment privacy claims, it concluded that the coach did not have a reasonable expectation of privacy in his halftime and post-game speeches to his players.

The State argues that the court of appeals' interpretation of "oral communications" ignores the plain language of the statute and thus the legislature's intent. The question is not whether the coach had a reasonable expectation that the contents of his speech to high school students would remain secret. Rather, the question is whether he was justified in expecting that his speech would not be secretly recorded by someone prohibited from being a party to the conversation. The State also argues that the court of appeals erred by addressing Long's motions for directed verdict and judgment of acquittal without addressing sufficiency. Had it based a sufficiency review on its statutory interpretation, it would have realized that the coach's subjective expectation was exclusively within the province of the jury and that the objective reasonableness of that expectation was a question of law unfit for a jury.




1. Subject to harm?

2. Standard of review

3. On the edge

4. Unjustifiably flawed 

Harm



Lake, PD-0196-16

1. "The court of appeals erred in treating the trial court's refusal to allow final
argument before revoking Appellant's community supervision as structural error
immune from a harmless-error analysis."

2. "The court of appeals' treatment of the trial court's refusal to allow final
argument before revoking Appellant's community supervision as structural error
immune from a harmless-error analysis is contrary to decisions of the United
States Supreme Court and this Court defining what constitutes structural error."

Presenter
Presentation Notes
At the hearing on the State's motion to revoke Lake's supervision and adjudicate his guilt, the trial court denied his attorney's request to make a closing statement. On appeal, Lake claimed that the ruling denied him due process and effective assistance of counsel. Citing Herring v. New York, 422 U.S. 853 (1975), and Ruedas v. State, 586 S.W.2d 520 (Tex. Crim. App. 1979), the court of appeals held the United States and Texas Constitutions guarantee a defendant the right to make a closing argument. Concluding that harm cannot be assessed, the court reversed Lake's conviction.

The State contends that the court of appeals erred to treat the denial of closing argument as structural error immune from a harm analysis. The State points out that the Supreme Court has not held that a person has a constitutional right to present closing argument at a revocation hearing, "much less that any such right to argument is structural." Herring held that a defendant has a right to closing argument at the guilt-phase of a bench trial. Further, the Herring Court did not treat the error as structural because it reversed after noting several other problems with the case. The State also observes that, although Ruedas recognized a right to closing argument at a revocation proceeding, the Court did not clearly do so under the federal constitution. Additionally, the denial of counsel, according to the State, was partial and did not amount to a total deprivation that would be structural error. Finally, the State contends that it is possible to assess whether the error was harmless beyond a reasonable doubt. The issues at the hearing were not complex, and Lake admitted to committing the two violations that were the basis of the trial court's decision to revoke and sentence him to ten years in prison.




“Is it constitutional error to prevent defense counsel 
from asking a question during voir dire that could give 
rise to a valid challenge for cause?”

Jacobs, PD- 1411-16

Presenter
Presentation Notes
Jacobs was charged with aggravated sexual assault of a child. Because he previously committed a sexual offense against a child, defense counsel wanted to address Tex. Code Crim. Proc. art. 38.37 in voir dire. Article 38.37 permits the admission of extraneous sexual offenses "for any bearing the evidence has on relevant matters, including the character of the defendant and acts performed in conformity with the character of the defendant." Defense counsel wanted to ask the panel whether it would hold the State to its burden on the charged offense even if an extraneous sexual offense was proven beyond a reasonable doubt. The trial court permitted questioning but insisted that counsel refer to the extraneous offense as "assaultive" rather than "sexual.“

The court of appeals reversed, finding constitutional harm. It noted Easley v. State, 424 S.W.3d 535 (Tex. Crim. App. 2014), in which the Court of Criminal Appeals held that erroneous limitation on voir dire is not a per se violation of the right to counsel subject to the constitutional harm standard. The court of appeals distinguished Easley because it did not deal with a question that could give rise to a strike for cause. It held that "having an unqualified veniremember on the jury is a violation of the defendant's right to an impartial jury" and is therefore constitutional error.

The State agrees that the limitation on voir dire was improper but argues that the error was not constitutional in dimension. The State argues that, as in Easley, the limitation on Jacobs's voir dire was not so substantial that he was denied the right to counsel; counsel thoroughly questioned the panel on its willingness to hold the State to its burden of proof. The State also argues that finding constitutional error each time a "cause" question is denied is just the kind of per se rule Easley abandoned.




Burnett, PD-0576-16

"Did the court of appeals misapply this 
Court's decision in Ouellette v. State in 
determining that the inclusion of the full 
statutory definition of intoxication in a 
jury charge constitutes harmful error?" 

Presenter
Presentation Notes
Burnett was arrested for DWI after he rear ended a car, smelled of alcohol, had slurred speech, and performed poorly on field sobriety tests. Officers discovered twenty pills in his pocket that they believed were hydrocodone.  Over Burnett's objection, the trial court admitted a video of the scene that shows the officers finding the pills and speculating on their makeup.

The court of appeals held that Burnett's possession of unidentified prescription pills was irrelevant without evidence that: he took any of them, they were intoxicants, or he was intoxicated as a result of taking them. And although the State is not required to prove the type of intoxicant ingested, it reasoned that the State is not permitted to admit evidence of any drug found in the defendant's possession without expert testimony connecting the drug to the defendant's intoxication. It held that the trial court erred by instructing the jury on the full definition of intoxication that included alcohol, drugs, or a combination instead of limiting the definition to alcohol. The court reasoned that, without evidence of drug intoxication, the reference to drugs in the charge was not relevant to the case. It noted that in Ouellete, the Court of Criminal Appeals did not need to reach the question of whether a trial court could err by submitting the full definition because, in that case, there was evidence of drug intoxication.

The State argues that Ouellete is not distinguishable, even though the officer in that case testified that the drugs the defendant possessed were central nervous system depressants. The State notes that in both cases, the defendants were arrested before the pills were discovered, the officers suspected alcohol intoxication, and there was no direct evidence that the defendants had taken any of the pills.



Ash, PD-0244-16

"The Waco Court of Appeals erred in holding, 
without formal charges, an accomplice 
witness can only be classified as a matter of 
fact and cannot be an accomplice as a matter 
of law." 

Presenter
Presentation Notes
Ash was convicted of possession of over 41 grams of cocaine that was found in the passenger side door panel of his Suburban. There were five people in the vehicle; Ash was a passenger at the time, seated in the middle row on the driver's side next to his ex-girlfriend. Only Ash was charged. The four others testified against Ash. Ash was denied an instruction on accomplice as a matter of law as to all the passengers. He refused an instruction on accomplice as a matter of fact.

The court of appeals affirmed. Noting some inconsistency, it held that the Court of Criminal Appeals currently requires that a witness actually be charged with the same or a lesser-included offense as the defendant to be an accomplice as a matter of law. Reviewing for egregious harm for the unrequested instruction on accomplice as a matter of fact, it found the non-accomplice evidence was not so unconvincing as to render the State's overall case clearly and significantly less persuasive.

Ash argues that the most recent case on the issue, Zamora v. State, 411 S.W.3d 504 (Tex. Crim. App. 2013), held that a witness who "could have been so charged" as the defendant is an accomplice as a matter of law. In his view, everyone present could have been charged. His ex-girlfriend admitted accompanying Ash to purchase drugs in the past, obtained a large amount of cash that night at an ATM, and had smoked marijuana and made a furtive gesture at the time of the stop. But all had proximity to the cocaine and the other three admitted to or were caught with Xanax that night and witnessed the cash being counted. Ash argues that this proves "some harm" from being denied an instruction on accomplice as a matter of law.



Jury Charge 
Error

Improper/Proper Inclusion

Improper/Proper Exclusion 

Unanimity 



Proper Exclusion 

"Does the submission of an instruction on transferred intent 
entitle a defendant to an instruction on mistake of fact even if the 
greater offense does not have any additional culpable mental 
state and there is no evidence that the defendant harbored a 
mistaken belief?"

Rodriguez, PD-0439-16

Presenter
Presentation Notes
Rodriguez was convicted of aggravated assault. At the charge conference, the trial court announced that it would submit an instruction on transferred intent because Rodriguez would be responsible for causing serious bodily injury even if he intended only bodily injury.  In response, Rodriguez requested an instruction on mistake of fact, which was denied.

The court of appeals disagreed and reversed. Relying on Thompson v. State, 236 S.W.3d 787 (Tex. Crim. App. 2007) and Louis v. State, 393 S.W.3d 246 (Tex. Crim. App. 2012), it held that a defendant who is subject to a transferred intent provision is entitled, upon request, to a mistake-of-fact instruction.  


The State makes several arguments against entitlement to a mistake instruction. First, there was no evidence that Rodriguez harbored any mistake about the effect of his conduct, reasonable or otherwise. Entitlement to a defense without evidence to support it violates a basic tenet of charge law. Second, an instruction on transferred intent was unnecessary because aggravated assault does not require any intent to cause serious bodily injury. Once bodily injury is intended, Tex. Penal Code § 22.02 makes the actor responsible for the serious bodily injury that results. Third, the reasoning of Thompson was flawed because the law of transferred intent is a legislative determination that responsibility for the harm actually caused cannot be avoided by mistake. Moreover, it was based on a case with an underlying offense that parallels aggravated assault.



"Whether the court of appeals erred in holding 
that unanimity is not required with respect to the 
enumerated offenses of theft and money 
laundering in an engaging in organized criminal 
activity by commission jury charge."

O’Brien, PD-0061-16

Presenter
Presentation Notes
Engaging in organized criminal activity occurs when, with intent to, inter alia, participate in a combination, the defendant commits or conspires to commit one or more enumerated offenses. The two paragraph indictment alleged commission of theft and commission of money laundering as underlying offenses. The jury charge allowed a conviction if the jury found either theft or money laundering as the underlying offense.

The court of appeals held that theft and money laundering were merely different manners and means of committing the charged offense of engaging in organized criminal activity; they were not two separate engaging offenses. Therefore, the jury was not required to be unanimous about which underlying offense supported its verdict.

O'Brien contends the case law the court of appeals relied upon is distinguishable. He argues that the court confused engaging by conspiring to commit an enumerated offense with engaging by actual commission of an enumerated offense. He acknowledges that an overt act in furtherance of a conspiracy to commit an underlying offense is a manner and means about which the jury need not be unanimous.  But actual commission of an enumerated offense is elemental to engaging and requires unanimity.  He also distinguishes cases that allege two underlying types of theft – which are manners and means – with two underlying distinct statutory offenses.



Jeopardy

2. "Assuming a double jeopardy 
violation, who should determine what 
the most serious offense is? If this 
Court answers that question by 
deciding that a court of appeals should 
make that determination, what role 
should the parole consequences of 
Article 42.12 § 3g have in that analysis 
when the sentences, fine and 
restitution are all identical?"

1. "The Court of Appeals erred when it 
held that parole eligibility may 
determine the "most serious" offense 
for purposes of double jeopardy." 
2. "What is the proper remedy for 
multiple punishment when the 'most 
serious' offense cannot be 
determined?"

Bien, PD-0366-16

State’s Appellant’s

Presenter
Presentation Notes
Bien was convicted of solicitation to commit capital murder and attempted capital murder and sentenced to life on both concurrently in violation of the Double Jeopardy Clause. Because the degree of offense and sentence were the same, the court of appeals relied on parole eligibility to determine that solicitation, a "3g" offense, is the most serious and so vacated the attempt conviction.

Both parties argue that the Court of Criminal Appeals has explicitly prohibited consideration of parole eligibility and ask that it clarify what to do when the punishments are identical. Bien suggests that both convictions be reversed and the State be required to elect one offense to pursue.

The State also challenges the threshold determination that the Legislature did not intend punishment for each discrete step along the ultimate offense's continuum.  



Ex parte Pete, PD-0771-72-16

 Cognizability
 Authority
 Marin Category
 Pertinent Factors

Presenter
Presentation Notes

Failing to recognize and address inextricably Intertwined Issues






Ineffective Assistance of Counsel 



Knelsen, PD-1566-15
"By ruling that Anna Knelsen's sworn writ allegations did not 
constitute a sufficient basis for vacating her conviction, even 
though the record conclusively establishes that her guilty 
plea was not knowingly and voluntarily made and that it 
resulted from ineffective assistance of counsel, the court of 
appeals has rendered a decision which conflicts with 
applicable decisions of the Court of Criminal Appeals and 
U.S. Supreme Court."

Presenter
Presentation Notes
Knelsen filed an 11.072 writ, supported by her sworn pleadings and the record from the guilty plea. The trial court granted relief based on a conflict of interest and involuntariness of the plea.

The court of appeals held that the record did not support the trial court's findings. It noted that sworn pleadings are an inadequate basis upon which to grant relief in habeas proceedings. 

Knelsen argues that the record from the plea conclusively demonstrates that her plea was involuntary. 




"When the record is silent as to defense counsel's 
reasons for calling witnesses in support of jury-
ordered probation, has the presumption of 
reasonable strategy been rebutted?" 

Prine, PD-1180-16

Presenter
Presentation Notes
Prine was convicted of sexual assault. The day before the punishment stage, the prosecutor informed defense counsel that he planned to present evidence that Prine impregnated his family's fifteen-year-old babysitter about twenty-years earlier, which he had just learned of the day before. At punishment, defense counsel called the local probation officer. He testified about the general operation of probation, including its terms and conditions, but opined that Prine did not deserve it. Defense counsel also called Prine's aunt and sister. Both testified that they knew of his relationship with the babysitter but nevertheless believed he was a good candidate for probation.

A majority of the court of appeals held that defense counsel rendered ineffective assistance. It held that no reasonable defense attorney would have called these witnesses. With regard to prejudice, the majority noted: (1) the probation officer opined that Prine did not deserve probation; (2) the credibility of Prine's family was "tarnished with evidence of [his] prior sexual relationship with a fifteen-year-old and with their apparent assent" to it; (3) the State repeatedly emphasized the relationship at closing; and, (4) the jury assessed a maxim sentence of imprisonment and nearly a maximum fine. The dissent stated that the majority erred to conclude that there was no valid strategy because counsel had no opportunity to respond to the allegation. The dissent listed a variety of questions that counsel could have posed in making a tactical decision, and he noted that Prine's aunt and sister gave favorable testimony in addition to acknowledging the babysitter evidence.
�Citing the dissent's litany of unanswered questions, the State contends that Prine failed to rebut the presumption that counsel performed deficiently. And, even if it was rebutted, counsel acted reasonably. The probation officer set up the framework for the jury to recommend probation instead of immediate imprisonment. His opinion about Prine's worthiness of probation arguably did not outweigh the benefit of his testimony. It was based on incomplete information, and counsel's generic set-up with the officer was followed-up by an individualized approach: he relied on Prine's family—with whom Prine had a lifelong history with—to prove eligibility and persuade the jury. Without their testimony, Prine would have had no evidence demonstrating that he was eligible, would not be a threat to the community because of his good character when sober and recent physical disabilities, would comply with probation conditions, and had strong family ties and loyalty. Finally, the State argues that Prine was not prejudiced because the damaging evidence had limited value.





When to Respond to PDR

1. Preservation is an issue
2. The argument on PDR differs from that raised in the 
COA; alternative arguments included
3. The PDR misinterprets the law or record
4. The outcome would be the same even if PDR was 
granted and decided favorably



When to File Subsequent (Cross) PDRs

When there is a question of preservation or it is 
debatable whether the error is error and the 
defendant challenged harm/prejudice.

When the COA errs by overruling a point while 
sustaining another and the State PDRs on the 
sustained issue. 

Presenter
Presentation Notes
Stacey



Rehearing

1. The facts are wrong

2. Failure to address all legal 
arguments and you are the losing 
party

3. New development in the law

4. Disagree with the remedy, 
which was not an “issue” before



“It’s the Jurisprudence, Stupid!”
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Presentation Notes
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